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LEVELING THE PLAYING FIELD: ADVANCING
FREE LEGAL AID FOR THE FAMILY LAW
CLAIMS OF ETHIOPIAN WOMEN
MAEREG TEWOLDEBIRHAN ALEMAYEHU*

INTRODUCTION
BACKGROUND: MARRIAGE AND THE DOMESTIC LIFE OF
ETHIOPIAN WOMEN
II. SUBSTANTIVE AND PROCEDURAL LAWS OF ETHIOPIA ON FAMILY
LAW CLAIMS

I.

A.

Substantive Law: The Revised Family Law
1. Marital Property (Pecuniary Effects of Marriage)
2. Divorce and Separation of Property
3. Custody of Children and Maintenance (Child
Support)
4. Paternity Claims
B. Procedural Law: Presenting Family Law Claims in
Courts

Ill. INTERNATIONAL, REGIONAL, AND DOMESTIC REGULATIONS AND
STANDARDS ON LEGAL AID

A. International Instruments
1. The Universal Declaration of Human Rights
2. The International Covenant on Civil and Political
Rights
B. Regional Human Rights Treaties
1. The African Charter on Human and People's Rights
(the Banjul Charter)
2. Soft Law Instruments and International Declarations
a. The Dakar Declaration
b. The Principles and Guidelines on the Rights to a
Fair Trial and Legal Assistance in Africa
c. The Lilongwe Declaration
d. The Kyiv Declaration
C. The Federal Democratic Republic of Ethiopia
Constitution and Other Domestic Legislations
* The author is a legal analyst at the World Bank Group Women, Business and the
Law project and an alum of Georgetown University Law Center in International Legal
Studies with a Human Rights Certificate. The author holds an MAin Peace and Security
Studies from Addis Ababa University and LLB from Unity University in Ethiopia. At
Georgetown, the author was the recipient of Women's Law & Public Policy (WLPPFP),
a full tuition fellowship program. The author has worked at the Ethiopian Human Rights
Commission as a Human Rights Expert and Legal Aid Coordinator and as a Judge and
Assistant Judge at the Addis Ababa City First Instance Court.
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IV. THE PROVISION OF FREE LEGAL AID FOR FAMILY LAW CLAIMS
OF WOMEN IN ETHIOPIA AND THE CHALLENGES PRESENTED

A.

Legal Aid Provided by Governmental Institutions
1. Federal Government
a. Federal Attorney General
b. Federal Supreme Court Child Justice Project
(FSC-CJP)
2. Regional Governments
3. Addis Ababa City Administration
4. Universities
B. Civil Society Organizations (CSOs)
1. Ethiopian Women Lawyers Association
2. Ethiopian Lawyers Association
C. The Challenges Presented to the Legal Aid Providers and
Beneficiaries
1. Accessibility of Legal Aid Services
a. Legal Awareness
b. Physical (Geographic) Access
c. Financial Accessibility
i. Beneficiaries (Women)
d. Service Providers
2. Quality of the Service
a. Establishing Professional Standards for
Lawyers and Non-lawyers
3. Eligibility Criteria

V.

RECOMMENDATIONS

A. Administrative Body
B. Accessibility of the Service for Women
1. Legal Awareness
2. Physical/ Geographic Accessibility
3. Program Access
4. Financial Accessibility
a. Coverage of Related Expenses
b. Fund for the Service
C. Eligibility of the Service Providers
D. Eligibility Criteria for Beneficiaries of Legal Aid
E. Data Recording, Reporting, Monitoring, and Evaluation
F. Networking and Referral System
CONCLUSION
INTRODUCTION

Before Tigist married, she was pursuing her education, and working toward saving money to open a coffee shop. When she married,
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her husband insisted that she quit her job and contribute her savings to his construction business.
Four years into the marriage, and while she was pregnant with
their second child, her husband left home for an unknown reason.
While he was away, he refused to pay child support and rent for the
house Tigist was living in with their children. He took the money
they had saved during marriage out of the bank, sold the construction company Tigist helped him establish, and hid the money. He
then hired a lawyer and asked for a divorce, claiming they did not
have common property.
When she was served to appear before the court with her written response to her husband's claims, Tigist was bewildered as to
what to do. She went to a lawyer for advice, but he refused to talk
to her unless she paid. Since there was no free legal aid service, she
appeared before the court without her written response. During the
hearing, Tigist, who had no public speaking experience and was
unfamiliar about presenting her case before the court, was forced to
defend against her husband's claim, which was beautifully presented by his well-experienced lawyer. All Tigist was able to do at
the hearing was cry.
The court granted a divorce but ruled there was no marital
property. The court ordered the ex-husband to pay 1000 Ethiopian
birr per month for the two children, which he never paid. Tigist is
still unable to enforce the judgment about child support since she
does not have the necessary legal assistance and financial capacity
to file for an execution of judgment and go through another round
of pleading.
While there are many groups who would benefit from free legal
aid services, poor women who pursue family law focused claims are
in special need. Such claims include divorce, separation of marital
property, paternity claims, and custody oftheir children. Poor women
are especially vulnerable, not only in society, but in their marital relationship. For this reason, the Ethiopian legislature should be obliged
to pass a law requiring the provision of free legal aid services for the
family law claims of poor women.
The first Part ofthis Article provides a background on the domestic life of Ethiopian women. The second Part explores the substantive and procedural laws of Ethiopia on family law claims. The third
Part will explain the international, regional, and domestic standards
on free legal aid. The fourth Part discusses the current provision of
free legal aid, including the provision of services for the family law
claims ofwomen. The last Part ofthe Article will provide recommendations for how these free legal aid services will be funded, established, and operated in the federal and regional states of Ethiopia.
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I. BACKGROUND: MARRIAGE AND THE DOMESTIC
LIFE OF ETHIOPIAN WOMEN

It is important to understand how marriage is established, and
what its effects are under Ethiopian law, to see the struggles that
women face in court. There is a great variety of marriage practices
in the country. 1 Most marriages are carried out traditionally and
arranged by families. 2 The special nature of each form of marriage
determines the roles women play in marriages and the economic
power--or lack of power-women experience in and after the dissolution ofmarriage. 3
Ethiopian law recognizes three types of marriages and irregular
union. 4 These are civil marriage, 5 religious marriage, 6 and customary marriage. 7 According to The Revised Family Code of Ethiopia
(RFC), although the types of celebration differ for these marriage
forms, four essential conditions must be exhaustively applied for the
marriage to be valid. 8 These essential conditions are (1) consent, (2)
the attainment of the majority age of eighteen, (3) not to be bound
by another marriage, and (4) the couples should not be related by
consanguinity9 and affinity. 10
The RFC also provides recognition and protection to a type of
relationship called an "irregular union," which comes into existence
when a man and a woman start living together without concluding
any formofmarriage. 11 In this situation, the behaviorofthe man and
1. Annabel Erulkar, Early Marriage, Marital Relations and Intimate Partner
Violence in Ethiopia, 39 INT'L PERSP. ON SEXUAL & REPROD. HEALTH 6, 7 (2013).
2 . Seeid.
3. See id. at 6.
4. See The Revised Family Code, Article 1-5, Proclamation No. 213, Negarit Gazetta
(extra-ordinary), Year 2000, No. 1.
5. A civil marriage is a marriage concluded before an officer of civil status. See id.
at art. 2.
6. Religious marriage takes place when a man and a woman perform acts of marriage
as the furmal requirements that are dictated by the religion of one or both of the individuals in the couple. See id. at art. 3.
7. When a man and a woman perfurm a rite that constitutes a valid marriage by the
custom ofthe community in which both or either ofthem belongs to, it is called marriage
according to custom. See id. at art. 4.
8. Id. at art. 6-9, 11.
9. According to Art. 8(2) of the RFC, "[i]n the collateral line a man cannot conclude
marriage with his sister or aunt; similarly, a woman cannot conclude marriage with her
brother or uncle." Id. at art. 8(2).
10. According to Art. 9(2) of the RFC, "[i]n the collateral line, marriage between a
man and the sister of his wife, and a woman and the brother of her husband is prohibited." The Revised Family Code, art. 9(2).
11. Id. at art. 98(1).

2018]

LEVELING THE PLAYING FIELD

91

the woman needs to be similar to people in a marital relationship. 12
What makes an irregular union different from marriage is that not
only is there no marriage between the couple, but also that the couple
does not represent themselves as being married to third parties. 13
The three types of marriage must be registered at the Office of
Civil Status. 14 As civil marriage is concluded at the Office of Civil
Status, registration is especially true for customary and religious marriages. 15 An irregular union, on the other hand, is not a marriage, so
the registration requirement does not apply. 16 The registering of a
marriage is especially useful during divorce, as it is necessary to
first prove the existence of a marriage. 17 This is because, according
to the RFC, the marriage is proven by producing a certificate of
marriage issued either on the day of or after the celebration of the
marriage. 18 For cases where the marriage certificate is lost or the
marriage has not been registered at all, and hence, it is not possible
to prove marriage by producing the certificate, marriage is proven
by the possession of status of spouse. 19 The same is also true to
prove the existence of an irregular union. 20
Possession of status of spouse is when the man and the woman
are considered and treated as spouses by themselves, by their family,
and by their community.21 One thing to notice here is that in the case
of marriage, proving possession of status of spouse does not prove
the existence of the marriage but helps the court to assume that
marriage has been concluded until it is proven to the contrary. 22
Proving the existence of possession of status irrefutably requires a well-developed experience of presenting evidence in a court
oflaw. Since the presence of possession of such status is most of the
time proven by witnesses who know the man and the woman living
in a marriage or an irregular union, it requires excellent witness
examination and cross-examination skills. 23 The party or the lawyer
who is trying to prove or disprove the existence of possession of such
status must know the right questions to ask the witnesses. This is,
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

Id. at art. 99(1).
Id. at art. 99(2).
Id. at art. 28(1).
Id.
The Revised Family Code, art. 98(1).
See id. at art. 94--97.
See id. at art. 94.
Id. at art. 95.
Id. at art. 106(1).
Id. at art. 96.
The Revised Family Code, art. 97.
Id. at art. 96, 106(2).
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in fact, nearly impossible for most women who are litigating on their
own behalf because these women often have little education or
experience outside ofthe home. 24 That is why free legal aid is recommended as a solution to tackle this challenge for women.
In Ethiopia, the average age women are married is 16.7 years,
and 95% of Ethiopian women marry by age 30.25 When it comes to
economic contribution, men bring ten times more capital to the
marriage than women to a newly formed marriage. 26 Most women
contribute little to no assets to a marriage.27 The two most important assets are land and livestock, followed by grain stocks and
other minor assets such as household goods. 28 When it comes to
education, newlyweds in rural Ethiopia bring very little.29 One
woman out of ten has been to school, and one man out of four is
equipped with primary education. 30 In the case of work experience
prior to marriage in rural areas of Ethiopia, men usually have
twelve years of farming experience, while women have four years. 31
The sum of these inequalities between men and women in marriage
affects women's decision-making roles in the household, and it
further diminishes the women's wealth and bargaining power
during divorce. 32
II. SUBSTANTIVE AND PROCEDURAL LAWS OF
ETHIOPIA ON FAMILY LAW CLAIMS

The previous section gave background of married life for women
in Ethiopia. It also showed the vulnerable social, economic, and
decision-making status women have in their domestic lives. This
section will explain what constitutes family law claims under the
law to provide background information for how women navigate the
Ethiopian legal system. In addition, this section will show the legal
requirements needed to prove these claims in court, which are the
cause of complex legal litigations in family law claims.
24. See Marcel Fafuhamps & Agnes R. Quisumbing, Marriage, Bequest, andAssortative
Matching in Rural Ethiopia, 53 ECON. DEV. & CULTURAL CHANGE 347, 353-55 (2005).
25. Dana Tilson & Ulla Larsen, Divorce in Ethiopia: The Impact of Early Marriage
and Childlessness, 32 J. BIOSOCIAL SCI. 355, 360 (2000).
26. Fafchamps & Quisu.mbing, supra note 24, at 347, 353.
27. Id. at 354.
28. Id. at 353.
29. Id. at 355.
30. Id.
31. Id.
32. Neba Kumar & Agnes R. Quisu.mbing, Policy Reform Toward Gender Equality
in Ethiopia: Little by Little the Egg Begins to Walk, 67 WORLD DEV. 406, 408 (2015).
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A. Substantive Law: The Revised Family Law33
Under the RFC, marriage has three effects: personal effect, pecuniary effect, and divorce. 34 The personal effect of marriage relates to
the types of marriage explained under the first section of this Article.
As the pecuniary effect of marriage and the outcome of a divorce are
the main litigation factors for women in family law disputes, it is important to understand how these two issues are treated under the law.

I. Marital Property (Pecuniary Effects of Marriage)
The law provides protection when it comes to maritalproperty. 35
However, because women, in practice, do not control and manage
the marital property, they often lose their share of the property in
a divorce. 36 The RFC treats each spouse's property as personal property and common property. 37 Personal property is "[t]he property
which the spouses possess on the day of their marriage, or which
they acquire after their marriage by succession or donation." 38 When
either of the spouses acquire property using their personal money
during the marriage, such property will be personal property. 39 However, this right will not come into effect unless one of the spouses
takes the matter before a court, and a ruling is declared making the
property to be owned solely by such spouse.40 When it comes to
administering such property, each spouse is entitled to administer
and dispose of his or her respective property. 41
When it comes to common property, the legal presumption is
that, unless it is proved to be personal, all property registered in the
name of both or either of the spouses is presumed to be common
property.42 Moreover, any income that comes from the personal
efforts of the spouses and from their common or personal property
will also constitute as common property. 43 In addition, unless clearly
33. Out of the nine regional states of Ethiopia, Tigray, Amhara, Oromia and Southern
Nations, Nationalities, and Peoples' Regional states have adopted their family laws, which
are similar to the revised family Iaw.
34. The Revised Family Code, Article 49--84, Proclamation No. 213, Negarit Gazetta
(extra-ordinary), Year 2000, No. 1.
35. See id. at art. 57.
36. See generally Tilson & Larsen, supra note 25, at 370.
37. The Revised Family Code, art. 62(2).
38. Id. at art. 57.
39. Id. at art. 58(1).
40. Id. at art. 58(2).
41. Id. at art. 59.
42. Id. at art. 63(1).
43. The Revised Family Code, art. 62(1).
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given to one of the spouses, any property donated or bequeathed to
the spouses is common property. 44
Common property is to be administered conjointly by the
spouses.46 However, they are entitled to reach an agreement that
empowers one of them to administer the common property in whole
or in part. 46 Further, when one of the spouses is incapable, unable
or is deprived of his or her right to administer his or her property,
it shall be the sole responsibility of the other spouse to administer
their common property. 47 This is usually the cause of dispute when
it comes to division of the common property during a divorce.
As all the documents that relate to the property are in the
hands of the spouse who is controlling or managing the common
property (most of the time the husband), it puts him or her in an
advantage to manipulate the outcomes of the divorce when it comes
to division of property. Women, due to their status in the marriage,
do not assume the role to administer property. 48 As a result, women
end up getting a lower share than they are legally entitled to, ifthey
get any at all. The role of lawyers in such circumstances is crucial
for women, as lawyers know how to litigate and prove the existence
of a higher share for the wife in the common property than what is
claimed by the other party. For women who cannot afford to hire a
lawyer, a legal aid lawyer should be assigned to them by the State.

2. Divorce and Separation of Property
Different factors may contribute to dissolution of a marriage.49
The most common causes of divorce mentioned by Ethiopian women
are infertility, "husbands beating and ill-treating them, wasting
money, adultery, exerting too much control over their activities," marital rape, homesickness, and age difference. 50 On the other hand,
men mention "barrenness, wives' adultery, not keeping house correctly, and wives not obeying them or challenging their authority''
as common reasons for the dissolution of marriage. 5 1 Under Ethiopian law, a marriage can be dissolved by death, through divorce by
44. Id. at art. 62(3).
45. Id. at art. 66(1).
46. Id.
47. Id. at art. 66(2).
48. See Kumar & Quisumbing, supra note 32, at 408 (explaining that men bring
"substantially more" assets to the marriage, and that the bargaining power of women is
controlled by "legal and customary dispositions regulating the disposition of assets upon
divorce").
49. Tilson & Larsen, supra note 25, at 357.
50. Id.
51. Id.
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mutual consent ofthe spouses, or through divorce by the court based
on the application of one of the parties. 52
Divorce by mutual consent is when the spouses agree to divorce
and submit their written agreement to the court. 53 In this case, the
court is expected to counsel the spouses to give up their intention to
divorce. 54 If this does not work, the court also has the power to
withhold the divorce by giving the couple a cooling period. 55 After all
these efforts, ifthe parties refuse to renounce the divorce, the court
will rule for a divorce. 56
Divorce by petition happens when a petition for divorce is
brought to the court by either or both of the spouses.57 In this case,
it is not mandatory, but the petitioner may be ordered by the court
to disclose the reason for the divorce. 58 Similar to divorce by mutual
agreement, the court, in this case, must attempt to sway the spouses
to reach an agreement about their differences and renounce the
divorce claim. 59 If both or either of the spouses insist on getting a
divorce, then the court will rule for a divorce. 60
The part of a divorce, which most of the time causes long and
complicated litigations, is liquidation of the marital property. The
process of liquidation starts by evaluating personal properties.61
When it comes to common property, the general rule is that it is
divided equally between the spouses. 62 One of the challenging parts
of liquidation is when personal property and marital property are
mixed. This may happen when the spouses use their personal property as a contribution to earn a common property. As is in the case
ofTigist, who contributed money which she earned befure her marriage to establish her husband's business. During a divorce, proving
the amount of this contribution will be very hard unless there is a
written document to this effect. There are also instances in which
there is a common property, but the proving documents to this effect
might be in one of the spouse's hands (most of the time the husband's), and the burden to prove this falls on the other spouse.63
Sometimes, the spouse who was administering the property might
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.

The Revised Family Code, art. 70--76.
Id. at art. 77(1).
Id. at art. 78.
Id. at art. 78(2).
Id. at art. 80(1).
Id. at art. 81(1).
See The Revised Family Code, art. 81(2).
Id. at art. 82(1).
Id. at art. 82(4).
Id. at art. 86.
Id. at art. 90.
See id. at art. 86(2).
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also sell the property and hide the money. This can usually be solved
by a legal professional who knows the ins and outs of the legal system, or who knows where to collect evidence from. Otherwise, it is
difficult, especially for uneducated women, to prove their share of
the property.

3. Custody of Children and Maintenance (Child Support)
During their marriage, spouses are joint guardians, 64 and
tutors65 of their children. 66 When one of them is unable to perform
this responsibility, the other spouse will be fully responsible for carrying out these duties. 67 One of the spouses may lose the right to be
a guardian or tutor of his or her underage children because of death,
disability, unworthiness or removal from this duty by a court. 68
In the case of divorce, the spouses are expected to reach an
agreement on the custody of their children.69 In the absence of this
agreement, the divorce court will give a judgment on the tutor and
guardianship of the underage children. 70 However, the law is not
clear on the legal requirements to appoint either of the spouses as
the guardian and tutor of a child. 71 It is also not clear what the
pleading parties in a custody case must prove to claim guardianship
and tutorship.
Articles 245 and 246 ofthe RFC provide grounds for a removal of
a guardian and tutor of a minor, respectively.72 Thus, a guardian and
tutor are subject to removal if the court believes that the well-being
and financial interests ofthe minor are not protected. 73 A guardian
may be removed by the court if it is believed that the guardian is not
fulfi11ing the moral, educational, and sound upbringing ofthe minor. 74
The law is still not clear as to what might constitute a child's financial interest that is not respected in the case of a guardian. 75 Similarly, the law is vague as to what constitutes the unfulfillment of
64. According to Art. 216(1) of the RFC, a guardian is a person who is assigned to
regulate the proper care of a minor. See The Revised Family Code, art. 216(1).
65. According to Art. 216(2) of the RFC, a tutor is a person who is assigned to represent a minor in matters concerning his or her pecuniary interests. Id. at art. 216(2).
66. ld. at art. 219.
67. ld. at art. 220(1).
68. See generally id.
69. ld. at art. 221(1).
70. The Revised Family Code, art. 221(2).
71. See generally id.
72. See id. at art. 245-46.
73. Seeid.
74. ld. at art. 245(1).
75. Seeid.
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the moral, educational, and sound upbringing of a child. 76 Hence, it
is up to the discretion of the court and the judges' understanding of
these terms that determine the outcomes in these cases. For a woman
who is fighting for the custody of her children without the presence
of a lawyer, such ambiguous laws make the already complicated
legal proceedings more complicated and discouraging.

4. Paternity Claims
The RFC set different standards for maternity and paternity. 77
Accordingly, maternal filiation is established "from the sole fact that
the woman has given birth to the child." 78 When it comes to paternity, a child conceived or born in wedlock, or in an irregular union has
the husband or the man engaged in an irregular union as a father. 79
When paternity is not ascertained, either party can apply for a judicial declaration ofpaternity. 80 Under the law, judicial declaration of
paternity can be acquired under certain conditions-such as when
the child is a result of adoption, when the father acknowledges
paternity, or when the claimed father and mother were involved in
continuous sexual relations. 81
However, proving the existence of these conditions is not a simple
task. Any claim to the existence of these conditions is subject to
counter claim and contrary evidence. 82 Thus, the party who claims
paternity or brought a paternity suit on behalf of a minor-most of
the time the mother-is expected to provide a defense or evidence
to rebut whatever contrary evidence is brought by the other party.83
This is impossible for most women like Tigist, unless there is a lawyer
to help them with their case.

B. Procedural Law: Presenting Family Law Claims in Courts
Under the Civil Procedure Code of Ethiopia (CPC), there are no
special provisions for presenting family law claims before the court.84
76. See The Revised Family Code, art. 245.
77. I d. at art. 124-25.
78. Id. at art. 124.
79. See generally id. at art. 126, 130(1) (explaining what is required to presume
paternity or for an irregular union).
80. See id. at art. 143(1).
81. Id. at art. 143.
82. The Revised Family Code, art. 157.
83. See id. at art. 157-58.
84. See generally Civil Procedure Code Decree, Proclamation No. 52, Negarit Gazetta
(extra-ordinary), Year 1965, No.3.
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A family law claim is presented as any civil lawsuit according to the
civil procedure law of Ethiopia. 85 Thus, any person capable under
the law and whose vested interest is affected can institute a suit.86
When it comes to defendants, any person against whom the plaintiff
brought an allegation will be a defendant. 87
A person can sue or answer a claim brought against him or her
in court, in person or through a legal representative or agent, "or by
a pleader [who is] able to answer all material questions relating to
the suit."88 The CPC provides an exhaustive list of persons who can
appear before the court as an agent. 89 Accordingly, the spouse,
brother, son, father, or grandfather of the party in a suit can apply
to the court and appear before the court as agents of the plaintiff or
defendant, or both. 90 The problem with this list of relatives, who can
act on behalf of a party for a suit, is that it does not entitle the
mother, sister, or grandmother to the power ofagency.91 While conducting this research, a case where this legal provision led to the
denial of mothers, sisters, or grandmothers from acting as an agent
in court was not found. However, unless this provision is amended
to extend this right to mothers, sisters, and grandmothers, the law
will continue discriminating against women.
Filing a plea92 with the CPC requires extensive legal knowledge,
and if it is done incorrectly, the court will reject it. 93 This, in turn,
puts women at a disadvantage; because most women paid whatever
little money they had for the rejected pleading, they cannot afford
to pay a second time. Moreover, as most do not know, a court can
reject their claims for formality reasons, when this happens, they
tend to understand that their claims are not accepted by the court.
For this reason, they may not return to pursue their claims. In
addition, when the women are told their claims are rejected, fear of
making the same or other mistakes intimidates them from returning to the court to continue their cases.
Statements of defense entail similar formalities. 94 When it comes
to the contents of the statement, the defendant needs to explicitly
85. Id.
86. Id. at art. 33(1}-(2).
87. Id. at art. 33(3).
88. Id. at art. 57.
89. See id. at art. 58.
90. See Civil Procedure Code Decree, art. 58(a).
91. Seeid.
92. According to Art. 80 of the CRC, pleading means any written statement such as
"a statement of claim, statement of defense, counterclaim, memorandum of appeal,
application or petition," brought by the parties or any other interested party to the case
as a proceeding to the case or a reply thereto. ld. at art. 80(1)-{2).
93. See generally id. at art. 222(1).
94. See id. at art. 234.
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deny each claim that is brought against him or her by the plainti££.95
If it is not denied specifically or by necessary implications, or clearly
admitted in the statement of defense, the court is to presume what
is not explicitly denied as admitted. 96
These procedural requirements are essential for a structured
court proceeding. However, not everybody knows and understands
the relevance ofthese requirements-especially women who pursue
their case without the assistance of a legal professional, tend to face
some of the hurdles due to these requirements. As in the case of
Tigist, most women who are defendants in a case are unaware that
not presenting their written pleading on their first day of court
results in an automatic dismissal of their right to present a written
pleading. 97 Similar to Tigist, most women believe crying in front of
the judge will help their case, but it does not. 98 Further, as it is
shown in the case of Tigist, even after there is a judgment in their
favor, most women do not know the next procedure to execute such
judgments.99 These are good instances to showcase the unfair trials
caused by complex procedures which can be resolved by the presence
of lawyers.
The realization of the right to a fair trial is crucial for the
implementation of a citizen's right to access justice. The complexity
of the court procedures and the lack of awareness of these procedures makes it burdensome on clients. Women are especially at the
very far end of realizing their right to justice due to such complex
legal and court procedures. That is why the availability of free legal
aid is highly recommended for these women as a tool to eliminate
the obstacles that impair their access to justice.
Ill. INTERNATIONAL, REGIONAL, AND DOMESTIC REGULATIONS AND
STANDARDS ON LEGAL AID

Legal aid is an essential component of a fair and efficient justice
system founded on the rule of law. It is also a right in itself and
an essential precondition for the exercise and enjoyment of a
95.
96.
97.
98.

Id. at art. 83, 235(1).

Civil Procedure Code Decree, art. 235(2).
See id. at art. 137.
See LAWYERS' RIGHTS WATCH CAN., THE RIGHT TO LEGAL Am: A GUIDE TO INTERNATIONAL LAWRIGHTS TO LEGAL AID 54 (2014), http://lrwc.org/wslwp-content/uploads /2014
/09/lnternational-Rights-to-Legal-Aid.-Sept.19.BN_l.pdf [hereinafter LAWYERS' RIGHTS
WATCH CANADA].
99. See, e.g., William Glaberson, When Tears Flow in Court, It's Pass a Tissue and
Just Wait for the Agony to End, N.Y. TIMES (Dec. 22, 2011), https://www.nytimes.com
/20 11/12/23/nyregion/weeping-befure-judge-as-carl-kruger-did-is-common.html [https:/1
.cc/EY6S-WM5R] (revealing that judges do not change their minds because of tears).
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number of human rights, including the right to a fair trial and
the right to an effective remedy. Access to legal advice and
assistance is also an important safeguard that helps to ensure
fairness and public trust in the administration of justice. 100

The definition of legal aid is not provided by any existing human
rights instrument. So far, the only universally accepted definition
is the one given by the United Nations Principles and Guidelines on
Access to Legal Aid in Criminal Justice Systems. 101 Accordingly, it
defines "legal aid" as including:
legal advice, assistance and representation for persons detained,
arrested or imprisoned, suspected or accused of, or charged with
a criminal offence and for victims and witnesses in the criminal
justice process that is provided at no cost for those without
sufficient means or when the interests of justice so require. 102

In addition, "legal aid" is "intended to include the concepts of legal
education, access to legal information and other services provided
for persons through alternative dispute resolution mechanisms and
restorative justice processes." 103
Legal aid is not mentioned as a right in any of the international
and regional human rights instruments on civil and political rights. As
such, the human rights basis for access to justice is to be drawn from
the rights to access justice, a fair trial, and equality before the law. 104
Access to justice is regarded as a human right in itself and a
process of achieving protection of other human rights; thus, it is a
means to an end. 105 Access to justice can also be viewed in two ways:
one way is the procedural aspect, which is the traditional approach
that equates the concept with access to courts, lawyers, and law enforcement agencies. 106 There is also a substantive aspect that looks
100. Gabriela Knaul (Special Rapporteur on the Independence of Judges and Lawyers),
23rd Session of the U.N. Gen. Assembly, 'l 20, U.N. Doc. A/HRC/23/43 (Mar. 15, 2013).
101. Id. ~ 26.
102. GA. Res. 67/187, ~ 8 (Mar. 28, 2013).
103. Id.
104. U.N. OFFICE ON DRUGS & CRIME, HANDBOOK ON IMPROVING ACCESS To LEGAL AID
IN AFRICA, CRIM. JUST. HANDBOOK SERIES 7 (2011), https://www.un.org/ruleoflaw/fil.es
/Handbook_on_improving_access_to_legal_aid_in_Africa.pdf [hereinafter UNODC].
105. Legal Aid Serv. Providers Network Of Uganda, Access to Justice for the Poor,
Marginalised and Vulnerable People of Uganda, LASPNET 20 (2015), http://www
.laspnet.org/jomnla-pages/reports/research-reports/377-access-to-justice-for-the-poor
-marginalised-and-vulnerable-people-of-uganda/file [https://perma.cc/3NMY-5EA8] [hereinafter LASPNET].
106. Trevor C.W. Farrow, What is Access to Justice?, 51 OSGOODE HALL L.J., 957, 970
(2014).
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at the fairness of the legal system and procedural laws in place,
which can also be referred to as "access to just outcomes." 107
To achieve access to justice for the poor, the ideals of the rule of
law play an indispensable part. 108 Thus, it can be said that access to
justice, as a concept, is related to the broader concept of "the rule of
law."109 There is no universally accepted definition of the rule of law,
but several experts have attempted to define the term. 11 For instance,
U.S. Supreme Court Justice Anthony Kennedy, a Commissioner of
the Commission on Legal Empowerment ofthe Poor (CLEP), defined
the rule of law as the following:

°

[A] principle of governance in w hi.ch all persons, institutions and
entities, public and private, including the state itself, are accountable to laws that are publicly promulgated, equally enforced and
independently adjudicated, and which are consistent with international human rights norms and standards. It requires, as well,
measures to ensure adherence to the principles of supremacy of
law, equality before the law, accountability to the law, fairness
in the application of the law, separation of powers, participation
in decision-making, legal certainty, avoidance of arbitrariness,
and procedural and legal transparency.m

This definition clears out the commonly agreed basic distinctions
and principles of the rule oflaw. 112 One ofthese generally accepted
basic distinctions is between "rule by law" and "rule oflaw." 113 "Rule
by law'' means that "law is an instrument of government and government is considered above the law''; on the contrary, "rule of law''
deals not only with the horizontal relations among citizens, but it also
creates supremacy ofthe law over either the government orcitizens. 114
Therefore, "[p]redictability, certainty, publicity and clarity oflaws;
[o]pen, clear and stable rules for making such laws; [p]revention of
107. Id. at 972.
108. COMM'N ON LEGAL EMPOWERMENT OF THE POOR & U.N. DEV. PRoGRAMME, MAKING
THELAWWORKFOREVERYONE 2-3 (2008), http://www.undp.org/contentJdam/aplawslpub
licationlenlpublicationsldemocratic-governancellegal-empowerment/reports-of-the-com
mission-on-legal-empowerment-of-the-poor/making-the-Iaw-work-for-everyone---vol-ii---en
glish-only/making_the_Iaw_work_II.pdf [hereinafter CLEP & UNDP].
109. THE DANISH !NST. FOR HUMAN RIGHTS, EXPANDING ACCESS To JUSTICE FOR THE
POOR MALAWI'S SEARCH FOR SOLUTIONS, A COMPARATIVE ANALYSIS Wrm OTHER SELECT
INFORMAL JUSTICE SYSTEMS 16 (2011), http://www.humanrights.dk/fileslmedia/billeder
/udgivelser/desmond_report_ok.pdf [hereinafter POOR MALAWI'S SEARCH FOR SOLUTIONS].
110. Id.
111. CLEP & UNDP, supra note 108, at 3.
112. See POOR MALAWI's SEARCH FOR SOLUTIONS, supra note 109, at 17.
113. Id.
114. Id.
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arbitrary exercise ofpower; [p]romotion of formal equality before the
law; [and] [p] romotion oforder," are the generally accepted principles
of rule oflaw. 115 Rule of law also encompasses the right to legal assistance as a crucial component, 116 and this right essentially includes
legal aid "provided at no cost for those without sufficient means or
when the interests of justice so require." 117
The next parts will deal with how international, regional, and
domestic legal instruments incorporate and define legal aid.

A. International Instruments
Several requirements and standards on legal aid have been put
in place by different international laws and Ethiopia has ratified
most of them. Art. 9(4) of the Ethiopian Constitution makes these
laws part of the country's laws, and per Art. 13(2) of this constitution, fundamental rights and freedoms specified in the constitution
are to be interpreted pursuant to the principles enshrined under the
international legal instruments adopted by Ethiopia. 118 From the
combined reading of these two provisions, it can be concluded that
international legal instruments adopted by Ethiopia are part and
parcel of the Ethiopian constitution. 119 Therefore, to draw a conclusion about the legal status oflegal aid in Ethiopia as well as to offer
recommendations, it is useful to identify the normative legal apparatus. The important instruments are briefly studied below.

1. The Universal Declaration of Human Rights
The Universal Declaration of Human Rights (UDHR), though
not legally binding, is the "earliest and most consensus-building
instrument of the United Nations," and sets standards that highlight the importance of freedom from want and fear. 120 The UDHR
is also taken into consideration when other international human
rights instruments are interpreted, and its various provisions form
international customary law. 121
115.
116.
117.
118.

Id.
See LAWYERS' RIGHTS WATCH CANADA, supra note 98, at 11.
GA. Res. 671187, ~ 8 (Mar. 28, 2013).
A Proclamation to Pronounce the Coming into Effect of the Constitution of the

Federal Democratic Republic ofEthiopia, Article 9(4), 13(2), Proclamation No. 1, Negarit
Gazetta (extra-ordinary), Year 1, No. 1.

119. Seeid.
120. LASPNET, supra note 105, at 20.
121. THEDANISHlNST. FORHUMANRIGHTS,ACCESSTO JUSTICE AND LEGALAIDINEAsT
AFRICA: A COMPARISON OF THE LEGAL Am SCHEMES USED IN THE REGION AND THE LEVEL
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As for access to justice, the relevant provisions are Articles 6, 8,
10, and 11. 122 Article 6 ofUDHR states, "[e]veryone has the right to
recognition everywhere as a person before the law."123 Under its various articles, the UDHR puts a common standard of free legal aid
service in criminaljustice. 124 However, legal aid in civil cases seems to
be forgotten by the declaration. 125 To close this loophole, as the European Court ofHuman Rights did for a similar circumstance, a broader
interpretation of Art. 8 of the UDHR needs to be implemented. 126
The European Court ofHuman Rights in Airey v. Ireland broadly
defined Art. 6(3) of the European Convention for the protection of
human rights and fundamental freedoms that deals with legal aid. 127
In its judgment, the court declared that, even ifthe provision does not
provide legal aid service for civil litigations, states can be compelled,
[t]o provide for the assistance of a lawyer when such assistance
proves indispensable for an effective access to court either because legal representation is rendered compulsory, as is done by
the domestic law of certain Contracting States for various types
of litigation, or by reason of the complexity of the procedure or
of the case. 128

By taking this practice as an example, states shall apply a broad
interpretation to Art. 8 of the UDHR.
2. The International Covenant on Civil and Political Rights

The International Covenant on Civil and Political Rights (ICCPR),
a legally binding treaty, imposes an obligation on state parties to
OF COOPERATION AND COORDINATION BETWEEN THE VARIOUS ACTORS 19 (2011), http;//
www .humanrights .dk/files/medialbillederludgivelser/legal_ald._east_africa_dec_2011
_dihr_study_final.pdf [hereinafter LEGAL AID SCHEMES].
122. POOR MALAWI'S SEARCH FOR SOLUTIONS, supra note 109, at 17-18.
123. GA Res. 217 (III) A, Universal Declaration ofHuman Rights, art. 6 (Dec. 18, 1948).
124. Seeid.
125. Article 8 states that: "Everyone has the right to an effective remedy by the competent national tribunals fur acts violating the fundamental rights granted him by the
constitution or by law." I d. at art. 8. Article 10 states, "[e]veryone is entitled in full equality
to a fair and public hearing by an independent and impartial tribunal, in the determination
of his rights and obligations and of any criminal charge against him." Id. at art. 10.
Article 11 of the UDHR in general terms states that everyone charged with a penal
offense should be granted "all the guarantees necessary fur his defen[s]e." Id. at art. 11.
126. NORTHEASTERN UNIV. SCH.OF LAW PRoGRAM ON HUMAN RIGHTS & THE GLOBAL
ECONOMY, IN THE INTERESTS OF JUSTICE: HUMAN RIGHTS AND THE RIGHT TO COUNSEL IN
CML CASES 1-2 (2006).
127. SUSAN DELLER Ross, WOMEN'S HUMAN RIGHTS, THE INTERNATIONAL AND COMPARATIVE LAW CASEBOOK, 217 (Univ. ofPa. Press 2008) (citing Airey v. Ireland, A32 Eur.
Ct. H.R. , 26 (1979)).
128. Id.
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provide free legal aid for indigent persons' criminal cases. 129 The
provision of legal aid for all criminal charges in full equality is one
of the minimum guarantees to which everyone is entitled. 130 The
covenant also asserted the right of the suspects to get free legal aid
on two criteria: when the interests of justice so require, and when
the suspect does not have sufficient means to hire a lawyer. 131
The general rules and standards of international human rights
law, such as the principle of nondiscrimination, should be applied
to the provision oflegal aid covered by the treaties mentioned here. 192
"The requirement of non-discrimination means that decisions on the
allocation of legal aid should be made objectively, on the basis of
need, and should not be influenced by any discriminatory bias." 133
Although legal aid for civil cases is not mentioned under Art. 9 of
the ICCPR, the Human Rights Committee interpreted this provision
by recognizing the importance of legal aid in civil cases. 134
The Human Rights Committee, under its General Comment No.
32, believes that determining rights in civil cases is complex. 135
Rather than the status of one of the parties or a particular domestic
legal system determining a particular right, civil cases depend on
the nature of the claimed rights. 136 The concept encompasses:
(a) judicial procedures aimed at determining rights and obligations pertaining to the areas of contract, property and torts in the
area of private law, and (b) equivalent notions in the area of administrative law, such as the termination of employment of civil
servants or the determination of their social security benefits. 187

In its General Comment No. 32, the Human Rights Committee recognized that "the availability or absence of legal assistance often
determines whether or not a person can access the relevant proceedings or participate in them in a meaningful way ."198 For this reason,
it recommended member states to extend the legal aid they provide
129. G.A. Res. 2200A (XXI), International Covenant on Civil and Political Rights, art.
14(3)(d) (Dec. 16, 1966).
130. Seeid.
131. See UNODC, supra note 104, at 9.
132. LEGAL AID SCHEMES, supra note 121, at 21.
133. Id.
134. See Human Rights Comm., General Comment No. 32, Article 14: Right to Equality
Befure Courts and Tribunals and to a Fair Trial, U.N. Doc. CCPR/C/GC/32 (July 2007)
[hereinafter H.R. Comm.].
135. Id.
136. Id.
137. Knaul, supra note 100, 1[37.
138. H.R. Comm., supra note 134, at 2.
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for criminal cases to civil cases. 139 It further stated that this responsibility to provide free legal aid for civil cases is a duty of the government in cases where the right to an effective remedy of a person
under Article 14(1) of ICCPR is affected. 140 In addition, in its General Comment No. 28, the Human Rights Committee imposed a duty
on member states to provide information "whether measures are
taken to ensure women equal access to legal aid, in particular in
family matters." 141
Gabriela Knaul, the Special Rapporteur on the Independence
of judges and lawyers, in her March 2013 report to the HRC, recommended that legal aid should be extended to whomever is in contact
with the law and cannot afford to pay for a counsel142:
the aim oflegal aid is to contribute to the elimination of obstacles and barriers that impair or restrict access to justice by
providing assistance to people otherwise unable to afford legal
representation and access to the court system. Accordingly, the
definition of legal aid should be as broad as possible. It should
include not only the right to free legal assistance in criminal
proceedings, as defined in article 14(3)(d) of the International
Covenant on Civil and Political Rights, but also the provision of
effective legal assistance in any judicial or extrajudicial procedure aimed at determining rights and obligations. 143

The concept oflegal aid includes not only persons whose rights and
freedoms have been violated by the commission, or by an omission
of the government, but also any person who partakes in judicial or
extrajudicial procedures aimed at determining rights and obligations in a civil suit. 144

B. Regional Human Rights Treaties
I. The African Charter on Human and People's Rights (the
Banjul Charter)
The African Charter on Human and People's Rights (the Banjul
Charter) has an Article that recognizes accused peoples' right to a
139. Seeid.
140. Id. at 3.
141. Human Rights Com.m., General Comment No. 28, Article 3: The Equality of
Rights Between Men and Women, CCPR/C/211Rev.1/Ad.d.10, ~ 18 (Mar. 29. 2000).
142. Knaul, supra note 100, ~ 35.
143. Id. ~ 27.
144. Id.
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fair trial. 145 Per this provision, an accused person has "the right to
defense, including the right to be defended by counsel of his choice." 146
The Banjul Charter is silent about the obligation of a state to offer
free legal aid service for the accused who cannot afford to pay. 147 However, such a duty of the government is implicit ifthere are no other
legal aid arrangements available to defend the person's rights. 148
The Protocol to the African Charter on Human and Peoples'
Rights on the Rights ofWomeninAfrica (the Maputo Protocol) calls
upon states to provide women "effective access ... to judicial and
legal services, including legal aid." 149 It further calls up on states for
"support to local, national, regional and continental initiatives
directed at providing women access to legal services, including legal
aid." 150 Although the application of the Maputo Protocol plays a
significant role in the access to legal aid of Ethiopian women, this
protocol has been signed but not yet adopted by Ethiopia. 151 Therefore, to enable women to enjoy the right to legal aid recognized
under this Protocol, the country must take the first step of ratifying
the protocol, followed by executing the obligations to the Protocol

2. Soft Law Instruments and International Declarations
Although soft law instruments and international declarations
are not binding, they are important in understanding a state's obligation under a treaty. 152 They also have the potential to lay down
standards that are relevant to examining the duty of states and
other stakeholders in the provision of legal aid services. 153

a. The Dakar Declaration
The resolution on the right to a fair trial and legal aid in Africa,
also known as Dakar Declaration and Recommendations on the Right
to a Fair Trial in Africa, recognizes access to justice as a dominant
145. African (Banjul) Charter on Human and Peoples' Rights, Article 7(1), June 27,
1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58.
146. Id.
147. LEGAL AID SCHEMES, supra note 121, at 22.
148. Id.
149. Protocol to the African Charter on Human and Peoples' Rights on the Rights of
Women in Africa, Article B(a), July 11, 2003.
150. Id. at art. B(b).
151. See id. at art. 30(4); Fana Hagos Berhane, Why Ethiopia Should Ratify the Mapuw
Protocol, P AMBAZUKA NEWS (Nov. 25, 20 10), https://pambazuka.org/governance/why-ethi
opia-should-ratify-maputo-protocol [https;//perma.cc/F6FK-SCFF].
152. LEGAL AID SCHEMES, supra note 121, at 23.
153. Id.
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element of the right to a fair trial. 154 It puts the government as the
main responsible organ to guarantee the accessibility oflegal aid. 155
It also encourages "the judiciary, human rights NGOs, and professional associations" to play their roles in this regard. 156 It states that
"[m]ost accused and aggrieved persons are unable to afford legal
services due to the high cost of court and professional fees. It is the
duty of governments to provide legal assistance to indigent persons
in order to make the right to a fair trial more effective." 157 The fact
that the Declaration mentions both "accused" and "aggrieved persons" is an indication to the fact that legal aid for civil cases is also
recognized under this soft law. 158

b. The Principles and Guidelines on the Rights to a Fair
Trial and Legal Assistance in Africa
The African Commission on Human and Peoples' Rights, in its
attempt to formulate and lay down principles and rules to further
strengthen and supplement the provisions relating to ensuring fair
trials in the Charter and international standards, acknowledges
legal aid as a component. 159 Under the principles and guidelines on
the right to a fair trial and legal assistance in Mrica (the principles),
it urges member states of the Charter to incorporate and respect the
principles and guidelines in domestic legislation in their effort to
implement and to promote legal aid to the public. 160 It also provides
a list of recommendations when it comes to legal aid, among which
the following are relevant to the issue at hand:
1.

2.

To ensure access to lawyers for all persons without any
discrimination based on sex, gender, property, economic
or other status. 161
To ensure the right of an accused person or a person
with a civil case, to choose their own lawyer is protected, "including a foreign lawyer duly accredited to
the national bar."162

154. African Comm'n on Hum. & Peoples' Rights, Resolution on the Right to a Fair
Trial and Legal Assistance in Africa (The Dakar Declaration), Article 9 (1999) [hereinafter African Comm'n on Hum. Rts.].
155. LEGAL AID SCHEMES, supra note 121, at 23.
156. African Comm'n on Hum. Rts., supra note 154, at art. 9.
157. Id.
158. LEGAL AID SCHEMES, supra note 121, at 23.
159. African Comm'n on Hum. & Peoples' Rights, Principles and Guidelines on the Right
to a Fair Trial and Legal Assistance in Africa, Principle 7(H) (a) (2003) [hereinafter Principles & Guidelines].
160. Id.
161. Id. at 7(G)(a).
162. Id. at 7(G)(b).
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To encourage states and professional associations to
create legal awareness among the public about rights
and duties and "the important role of lawyers in protecting their fundamental rights and freedoms." 163
To ensure the right to have free legal aid, when the
interest of justice so requires or a party to a civil case,
or the accused does not have sufficient means to pay
for a lawyer. 164

The principles defme the three criteria taken into account when
offering free legal aid in civil cases: "(1) the complexity of the case
and the ability ofthe party to adequately represent himselfor herself;
(2) the rights that are affected; [and](3) the likely impact of the outcome of the case on the wider community." 165 It is a recognition of
legal aid for civil cases in a more specific and detailed manner. This
makes the principle unique from other international instruments
discussed above.
However, the principles still leave the above-mentioned criteria
open for interpretation based on the discretion of the person who
oversees the eligibility of clients. This is problematic in the case of
determining "the complexity of the case and the ability of the party
to adequately represent himselfor herself." 166 What are the standards
to determine the complexity ofthe case? Is it the amount of the case?
The number of parties involved? Or the length of time it may take
or any other factor? As the principle states the standards that need
to be met to offer legal aid, it should have also set the requirements
that determine the "complexity of the case."167 The same is true for
the other two criteria, i.e., "the rights that are affected" and "the
likely impact ofthe outcome ofthe case on the wider community." 168
The absence of explicit standards on these criteria may create a
challenge in the uniform application ofthe principles, as people with
similar backgrounds and cases might get different outcomes based on
the discretion of the people who oversee eligibility to access legal aid.
The other special characteristic of this law is that it provided
detailed requirements regarding the professional capacity oflawyers
appointed to work in legal aid schemes. 169 Accordingly, the lawyers
must: (1) be qualified to represent a client; (2) "have the necessary
163.
164.
165.
166.
167.
168.
169.

Id. at 7(G)(c).
Id. at 7(H)(a).
Principles & Guidelines, supra note 159, at 7(H)(b)(ii).
Id. at 7(H)(b)(ii)(1).
Id.
Id. at 7(H)(b)(ii)(2)-{3).
Id. at 7(H)(e).
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training and experience corresponding to the nature and seriousness of the matter''; (3) "be free to exercise his or her professional
judgment in a professional manner free of influence of the State or
the judicial body''; (4) advocate in favor of his or her client; and (5)
"be sufficiently compensated to provide an incentive" to adequately
and effectively represent his or her client. 170 These professional
requirements are not found on the other binding and non-binding
international legal instruments.

c. The Lilongwe Declaration
From November 22-24, 2004, representatives from twenty-six
countries met in Lilongwe, Malawi to discuss legal aid services in the
criminal justice systeminAfrica. 171 At the end ofthe discussion, the
Lilongwe Declaration on Accessing Legal Aid in the Criminal Justice System in Africa was adopted by consensus. 172
The declaration defines legal aid to include "legal advice, assistance, representation, education, and mechanisms for alternative
dispute resolution; and to include a wide range of stakeholders, such
as non-governmental organizations, community-based organizations, religious and non-religious charitable organizations, professional bodies and associations, and academic institutions."173
The Lilongwe Declaration notes that "the vast majority of
people affected by the criminal justice system are poor and have no
resources with which to protect their rights," entrusting the government with the primary responsibility to make legal aid accessible
for people in the criminal justice system.174 It also urges governments to "adopt measures and allocate funding sufficient to ensure
an effective and transparent method of delivering legal aid to the
poor and vulnerable, especially women and children, and in so doing
empower them to access justice." 175
The Declaration recognizes the government as the primary legal
aid service provider. 176 According to the Lilongwe Declaration, the
government can employ different service delivery options such as,
"government funded public defender offices, judicare programmes,
170. Id.
171. The Lilongwe Declaration on Accessing Legal Aid in the Criminal Justice System
in Africa, Nov. 22--24, 2004, PenalReformlnt'l, http://www.Iegalaidrwanda.org/legal_text
/Lilongwe-d.eclaration-2004.pdf [hereinafter Lilongwe Declaration] .
172. Id.
173. Id. at pmbl.
174 . I d. at art. 1.
175. Id.
176. Seeid.
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justice centres, law clinics-as well as partnerships with civil society and faith-based organizations." 177
It also recognizes lawyers as officers of the court whose duty is
to see the justice system operate fairly and equitably; involving
them in legal aid service will make the service an important duty of
the profession. 178 As a result, bar associations are responsible for
providing "substantial moral, professional, and logistical support"
to legal aid providers. 179 In addition, it is recommended in the Declaration to make the pro bono provision of legal aid mandatory, and
if this is not possible, pro bono service shall be encouraged. 180

d. The Kyiv Declaration
The Kyiv Declaration recognizes legal aid as a right to the poor
and vulnerable. 181 It also imposes the primary responsibility of making legal aid available to the poor and vulnerable. 182 In the process
of fulfilling its duty to provide legal aid, the government is expected
to collaborate with other stakeholders. 183 Thus, cooperation must be
established between the government, the stakeholders, and the public
to realize this right to legal aid. 184
Like the Lilongwe Declaration, the Kyiv Declaration emphasizes
the need for legal professionals to participate in legal aid and stipulates that legal professionals have a responsibility to ensure the
availability of legal aid to the poor and vulnerable. 186 In addition, the
Kyiv Declaration recognizes the need for assessing the performance
of different legal aid providers based on legitimate standards. 186
C. The Federal Democratic Republic of Ethiopia Constitution and
Other Domestic Legislations
Ethiopia is a signatory to the above-mentioned international
and regional legal instruments. 187 The Federal Democratic Republic
177. Lilongwe Declaration, supra note 171, at art. 6.
178. Id. at art. 8.
179. Id.
180. Id.
181. The Kyiv Declaration on the Right to Legal Aid, Conference on the Protection and
Promotion of Human Rights through Provision of Legal Services: Best Practices from
Africa, Asia and Eastern Europe, Article 1, Mar. 27-30, 2007, The Legal Aid Forum, http://
legalaidrwanda.org/legal_textJKyiv_Declaration_Right_to_Legal_Ai.d.pdf [hereinafter
Kyiv Declaration].
182. Id. at pmbl., art. 1.
183. Id. at art. 5.
184. Id.
185. See id. at art. 10.
186. Id. at pmbl., art. 3.
187. A Proclamation to Pronounce the Coming into Effect of the Constitution of the
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of Ethiopia (FDRE) Constitution under Article 9(4) makes all international agreements signed and ratified by Ethiopia part and parcel
of the laws ofthe land.188 It further asserts the interpretation offundamental rights and freedoms recognized by the constitution to follow
international human rights instruments adopted by Ethiopia. 189
Thus, international and regional human rights are an integral part
of the constitution.
On the other hand, under the FDRE constitution, legal aid is
recognized only for criminal cases. 190 A similar approach is taken
under the South African Constitution. 191 Practically, however, the
South African Constitution's wide scope of standing and protection
under Article 35 for class action in cases of violations ofthe South
African Bill of Rights, has been used for the delivery of civil legal aid
services. 192 In Beukes v. Krugersdorp Transitional Local Council, the
ratepayers claimed they had been "discriminated against in terms
ofproperty rates and taxes imposed upon them by a local authority." 193
Thus, the court rendered a judgment saying, "no unnecessary restrictions should be placed on the application of the constitutional
provisions concerning class actions." 194 The constitutional court in
Mohlomi v. Minister ofDefense similarly held that it was unconstitutional for the South African government to try to limit claims according to the class action provisions brought against it by imposing very
short notice and prescription periods on litigants seeking to enforce
their rights. 195 These cases are good examples of how legal aid has
been extended to civil cases. This is not the case for Ethiopia.
Article 37 of the Ethiopia Constitution reads: "[e]veryone has
the right to bring a justiciable matter to, and to obtain a decision or
judgment by, a court oflaw or any other competent body with judicial power." 196 Article 37(2) of the FDRE Constitution recognizes
class action lawsuits. 197 This law states that a decision or judgment
Federal Democratic Republic of Ethiopia, Proclamation No. 1, Negarit Gazetta (extraordinary), Year 1, No. L
188. I d. at art. 9(4).
189. Id. at art. 13(2).
190. Id. at art. 20(5).
19 L See 8. AFR. CONST ., 1996; David J. McQuoid-Mason, The Delivery ofCivil LegalAid
Services in South Africa, 24 FORDHAM INT'L L.J. 8111, 8112 (2000).
192. McQuoid-Mason, supra note 191, at 8112.
193. Id. at 8113 (referencing Beukes v. Krugersdorp Transitional Local Council1996
(3) 8A476(W)).
194. Id.
195. Id. (referencing Mohlomi v. Minister of Defence 1997 (1) SA124 (CC)).
196. A Proclamation to Pronounce the Coming into Effect of the Constitution of the
Federal Democratic Republic of Ethiopia, Article 37, Proclamation No. 1, Negarit Gazetta
(extra-ordinary), Year 1, No. 1.
197. See id. at art. 37(2).
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according to sub-Article 1 of the same provision can be sought by
"[a]ny association representing the Collective or individual interest
of its members." 198 This provision impliedly recognizes the provision
of free legal aid for class action suits which at the same time are civil
cases. 199 However, the fact that class action suits in Ethiopia are not
practiced has prevented this constitutional provision from being
tested, as in the case of Art. 35 of the South Mrican Constitution. 200
Had that been the case, the courts would have had the chance to
extend legal aid for civil cases as it was seen in South Africa.
IV. THE PROVISION OF FREE LEGAL AID FOR FAMILY LAW CLAIMS
OF WOMEN IN ETHIOPIA AND THE CHALLENGES PRESENTED

A. Legal Aid Provided by Governmental Institutions
I. Federal Government

a. Federal Attorney General
The FederalAttorney GeneralofEthiopia (FAG), which used to
be known as the Federal Ministry of Justice, possesses numerous
powers and duties, one of which is to "represent victims of crime
who do not have financial means in litigations or negotiations for
their compensation, reinstitution and protection of their civil interests emanated from the damage sustained." 201 In its offices located
in the two Federal cities, Addis Ababa and Dire Dawa, free legal aid
services are provided to women and children. 202 FAG is the supervising and licensing authority for lawyers. 203 Thus, it is responsible to
oversee the realization of the duty to provide pro bono services by
lawyers. 204 However, FAG, under its former title was not successful
in strictly applying this task.205 One of the reasons might be there
198. Id. at art. 37(2)(a).
199. See id. at art. 37.
200. SeeS. AFR. CONST., 1996.
201. A Proclamation to Provide for the Establishment of the Attorney General of the
Federal Democratic Republic ofEthiopia, Article 6(4)(f), Proclamation No. 943, Negarit
Gazetta (extra-ordinary), Year 22, No. 62.
202. Anchinesh Shiferaw & Ghetnet Mitilru, Assessment of Legal Aid in Ethiopia: A
Research Report, in AsSESS:MENT OF LEGAL AID IN ETHIOPIA: A RESEARCH REPORT &
PROCEEDING OF THE NATIONAL WORKSHOP OF LEGAL AID PROVIDERS 1, 58 (Kokebe Wolde
ed., 2013}.
203. Establishment of Attorney General, at art. 6(11).
204. Shiferaw & Mitiku, supra note 202, at 54, 58.
205. See id. at 96--97.
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are not enough lawyers to fulfill this task. 206 The other is the lack of
awareness about the services by the targeted beneficiaries.

b. Federal Supreme Court Child Justice Project (FSC-CJP)
Children's Legal Protection Center (CLPC) was established after
a partnership agreement was reached between the Federal Supreme
Court of Ethiopia and the African Child Policy Forum (ACPF). 207
Although its funds come from multi-donors, "[i]t operates under the
auspices ofthe Federal Supreme Court Child Justice Project Office." 208
When there is a need to protect the interest of children in the outcome of family law proceedings such as custody, FSC-CJP provides
legal aid to children. 209 The service includes assigning a pro bono
lawyer to litigate in a court of law.210 It also covers court fees and
transportation costs to the children and their caregivers.211
FSC-CJP also covers the cost ofDNA tests inpaternitycases. 212
As most Ethiopian women are financially disadvantaged, it is common to see fathers refusing paternity by using the cost of the DNA
test, which is close to $277 USD, as a cover. 213 The burden of proof
lies on the party that claims it (in cases of paternity claims the
burden lies on the mother).214 To address this problem, FSC-CJP
initiated a system to cover DNA test costs from the revolving fund
it gets from ACPF in paternity claim cases. 215
This project also imparts capacity building training to "judges,
prosecutors, police officers, pro-bono lawyers, social workers, medical professionals, and management and support staffs of courts."216

2. Regional Governments
Regional government justice bureaus like MoJ enforce the pro
bono obligation oflicensed lawyers and advocates.217 Further, regional
206. See id. at 67-68.
207. Fasika Hailu, Beyond Legal Aid: CLPC's Experience in Providing Comprehensive
Services to Realize Access to Justice for Children, in ACCESS TO JUSTICE IN ETHIOPIA:
TOWARDS AN INVENTORY OF ISSUES 257,257 (Pietro S. Toggia et al eds., 2014).
208. Id.
209. Id. at 265.
210. Id. at 267.
211. Id. at 265.
212. Id. at 272.
213. Hailu, supra note 207, at 272.
214. Id.
215. Id.
216. Id. at 275.
217. Shiferaw & Mitiku, supra note 202, at 58.
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Women, Children, and Youth Affair bureaus are also involved in
providing free legal aid service to women.218

3. Addis Ababa City Administration
Addis Ababa City Administration's Women, Children, and Youth
Affair Bureau provides free legal aid service for poor women in all
its Woredas 219 administrations.220 Even if the legal aid services provided by this institution do not include legal representation, they do
provide legal advice, legal awareness, and mediation to the clients. 221

4. Universities
Universities 222 with law schools in Ethiopia provide free legal
aid service to the poor, women, children, persons with disabilities,
the elderly, and people living with HIV/AIDS. 223 Mekelle and Bahir
Dar universities are forerunners in providing free legal aid.224 While
these two institutions started operating in 2004 and 2005 respectively, most of the universities started providing the legal aid services in 2010 after obtaining funding from the Ethiopian Human
Rights Commission.225
To deliver their service to the targeted beneficiaries, universities use their law students, who are given a brief orientation on client
handling and rendering the services. 226 Law professors also have a
crucial role representing their clients in courts, in selected cases,
and supervising the students who deliver the service. 227 Universities
such as Addis Ababa University Center for Human Rights and
Gondar University use pro bono lawyers to represent clients in a
court oflaw. 228 Adama, Ambo, and Haramaya Universities use their
218. Id. at 58--59.
219. Woredas, which can alBo be referred to aa districts, are the third-level administrative divisions of Ethiopia, https://www.nastad.org/sites/default/:files/resources/docs
/NASTAD_Ethiopia_Model_Woreda_Overview.pdf. They are composed of a number of
neighborhood associations, which are the smallest unit of local government in Ethiopia.
220. Shiferaw & Mitiku, supra note 202, at 58.
221. Id. at 84.
222. These include: Addis Ababa University, Jimman University, Bahir Dar University,
Jigjiga University, Gondar University, Dire Dawa University, Haramaya University, Debr
Markos University, WolaytaSoddo University, Hawassa University, Wollega University,
Ambo University, Mizan Tepi University, Dilla University, Mekelle University, Wallo University, Adama University, Arbaminch and Axum University.
223. See Shiferaw & Mitiku, supra note 202, at 61-62.
224. See id. at 62.
225. See id. at 61.
226. Id.
227. Id.
228. Id.
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partnerships with respective regional governments to get advocate
licenses that enable them to represent their clients in court. 229

B. Civil Society Organizations (CSOs)
1. Ethiopian Women Lawyers Association
The Ethiopian Women Lawyers Association (EWLA) was established to carry out two principal program areas: (1) Legislative
Advocacy, and (2) Legal Aid Services. 230 Currently, EWLA has incorporated promoting knowledge and awareness about women's
rights and core public education.231 EWLA is by far the largest legal
aid service provider for women and girls who are unable to access
the legal aid system. 232 The service is staffed by experienced
lawyers- mostly volunteers-and well-trained paralegals.233 It also
uses a hotline service to provide free, accessible, and anonymous
service to actual and potential victims of gender-based violence. 234 It
also provides adequate and updated information, counseling, referral to callers, and many other functions. 235

2. Ethiopian Lawyers Association
The Ethiopian Lawyer's Association (ELA) "is a non-profit making and a non-partisan professional association of attorneys." 296 It
was established with the objectives, among others, to uphold the
rule oflaw, "the independence ofthejudiciary, good governance and
human rights."237
ELA, among other activities, provides legal aid to the economically and socially underprivileged.238 These services are providing
oral advice, writing pleadings, providing pro bono representation,
producing and broadcasting a weekly one-hour FM radio program
on the right to legal aid and other legal provisions for target groups,
229. Shiferaw & Mitiku, supra note 202, at 61.
230. EWLA-Making a Stand for Women's Rights!!!, Ass'N WOMEN Bus. (AWIB), http://
www.awib.org.et/currency/fucuslitem/819-ewla-making-a-stand-fur-women-s-rights.html
[https://perma.cc/4C6G-H73M] [hereinafter EWLA-Making a Stand].
231. Id.
232. Seeid.
233. Id.
234. Id.
235. Id.
236. ETHIOPIAN LAWYERS' AsSOCIATION, Organisation's Profile, http://www.ethiopian
-bar.org/index.php/about-elalorganisation-s-profile [https://perma.cc/HV4F-QVR2].
237. Id.
238. Id.
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and organizing panel discussions on access to justice for ELA members and other stakeholders. 239

C. The Challenges Presented to the Legal Aid Providers and
Beneficiaries
I. Accessibility of Legal Aid Services
a. Legal Awareness
It is hard to access justice without knowing one's legal rights
and the legal apparatuses offered to claim those rights. 240 By virtue
of illiteracy, access to laws, and social responsibilities, women in
Ethiopia are unlikely to know or understand their rights and duties.
This affects the effective and efficient functioning oflegal aid service
providers. To alleviate this problem, creating legal awareness is one
of the main activities of the legal aid providers. Consequently, different legal aid centers in Ethiopia use different methods of legal
awareness creating mechanisms. For example, Hawassa University
uses oral briefings at court waiting rooms to disseminate information
on legal rights.241 Others such as Addis Ababa University publish
and allow briefing sheets on legal issues. 242 Radio broadcasting243 is
also used to create awareness on legal rights. 244 Workshops are used
by the different legal aid service providers for this purpose. 245
When it comes to women, even if these activities create legal
awareness within the society, women still lack cognizance of their
legal rights. As most of the awareness creation is done in areas where
women do not frequent, women are disadvantaged from getting the
relevant information about legal aid. However, there are some activities that are being done to combat this problem. For instance, Gondar
University tries to reach women by taking its awareness creation
program to open marketplaces where women frequent. 246 Although
this is a good approach, inconsistency in the implementation of the
239. ETHIOPIAN LAWYERS' Ass'N, Projects, http://ethiopian-bar.org [https://perma.cc

/5QHJ-U7YR].
240. THOMAS F. GERAGHTY & DIANE GERAGHTY, CmLD-FRIENDLYLEGALAID IN AFRICA

9 (20 11), http://www. unodc.org/pdf/criminal_justice/Child-Friendly_Legal_Aid_in_Africa
.pdf [hereinafter UNODC, UNDP & UNICEF].
241. Shiferaw & Mitilru, supra note 202, at 63.
242. Id.
243. Addis Ababa University, Jimma University, Jigjiga University, Hawassa Univer-

sities, and EWLA use radio prograiDB to create public awareness. Id. at 63--65.
244. Seeid.
245. Id.

246. See id. at 71.
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program due to finances is an obstacle to its success. Financial restraint to cover the cost of this program is one of the reasons for the
inconsistency. Further, the fact that other legal aid providers are not
following suit ofGondar University is another challenge that is preventing women from getting relevant information about legal aid.
b. Physical (Geographic) Access

The overwhelming majority of Ethiopian women that are in
need oflegal aid live in impoverished urban or remote rural areas. 247
This plays a crucial role in allocating free legal aid. While there is
a concentration of governmental and non-governmental legal aid
providers in the capital city, Addis Ababa, in regions such as
Benshangul/Gumuz and Gambella, there is only one non-governmental organization, i.e., EWLA, while the Afar region is completely
abandoned.248 In Adama, both Addis Ababa University Center for
Human Rights and Adama University provide the service in the
same prison.249 FSC-CJP and ELA deliver legal aid in the same
building at the capital city. 250 This is caused because most of the
legal aid providers failed to do a formal and documented needs assessment before opening their legal aid centers.251 Conducting an effective
legal aid needs assessment is useful not only to avoid concentration
of legal aid providers in a limited place, but it also helps with fair
allocation of the service in the country.
To overcome geographical inaccessibility of legal aid, the legal
aid providers in Uganda use mobile legal aid clinics and rural outreach community programs. 252 They also use these clinics to identify
the most urgent legal needs of victims and marginalized groups. 253
The presence of legal aid providers in courts, prisons, and government offices is useful to reach people who are coming to court,
people in prison, and people accessing the governmental offices where
the legal aid center is located. It also helps clients from incurring
extra costs they may have incurred otherwise had the legal aid centers been in a different location. 254 However, when it is examined in
24 7. Ethiopia-Rural Population, TRADING ECONOMICS, https://www .tradingeconomics
.comlethiopialrural-population-percent-of-total-population-wb-data.html [https://perm.a
.cc/7YDP -XMQH].
248. Shiferaw & Mitilru, supra note 202, at 68.
249. Id. at 70.
250. Id. at 70, 154.
251. Id. at 68--69.
252. LASPNET, supra note 105, at 78.
253. Id.
254. Shiferaw & Mitiku, supra note 202, at 69.
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terms of accessibility to women who neither go to court nor frequent
urban areas, the accessibility of these legal aid centers to women is
still questionable. Hence, opening legal aid centers in areas where
women mostly frequent, such as markets, is advisable.

c. Financial Accessibility
The absence of fmancial resources affects both the client and
the service provider when it comes to accessing legal aid.

i. Beneficiaries (Women)
In theory, legal aid services should be free for the targeted
beneficiaries. Nevertheless, even when the service is provided for
free, clients incur transportation expenses, photocopying costs, and
court fees, as the legal aid providers do not cover these expenses. 255
This is another reason why women do not request legal aid from the
service providers. 256 In some cases, the legal aid service covers paper
and photocopying costs when the services rendered are writing
pleadings. 257 Yet, other expenses such as transportation, court fees,
and other incidental expenses are expected to be covered by the
women themselves.258
To help women in this regard, FSC-CJPO provides financial assistance to victims to help clients cover these expenses.259 EWLA
used to do the same but not anymore.260 The Amhara Regional Government Bureau of Justice provides funds to cover costs such as "service fee[s], fees for filing, copying and per diem for witnesses, etc."261
However, as these are not the only expenses women incur when
they are accessing justice, the problem still persists for poor women.

d. Service Providers
Most universities and CSOs that are engaged in providing legal
aid get funds from the Ethiopian Human Rights Commission
(EHRC). 262 EHRC receives the money it allocates to the university
255. Id. at 74.
256. I d. at 77.
257. Id.
258. Id.
259. Id. at 78.
260. See Shi.feraw & Mitiku, supra note 202, at 78.
261. Id.
262. Ato Seife Ayalew, Ph.D., candidate, George Mason University, Synchronizing
Legal Aid Services and Clinical Legal Education in Ethiopia, Speech (May 2013), in
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legal aid centers from different donor organizations such as UNDP
DIP project, UN Women, and Irish Aid. 263 As the grant EHRC gets
from these different donors is not permanent, the commission disburses the grant whenever the donors allocate the fund to it. 264 This
has made the service provided, especially by the university, dependent on the grant from EHCR. As a result, most legal aid centers,
especially at the universities, are closed when the grant is interrupted. This problem can be alleviated by having the universities
allocate budgets to the legal aid they provide. 266 Higher education
facilities, i.e., universities, have a legally imposed duty to give community service.266 Although the legal aid service in these universities was established under the auspices of the community service,
there is a reluctance on the part of universities to give legal aid the
due attention it deserves. Consequently, legal aid services in most
universities are not taken seriously. Mekele, Haromaya, and Gondar
Universities are trying to take the lead when it comes to incorporating their respective legal aid centers under the university administration and allocating a budget to it. 267 Addis Ababa University
Center for Human Rights has managed to get a grant from the
Norwegian Embassy for its Access to Justice Project. 268 Similarly, the
Amhara Regional Government Justice Bureau and MoJ have incorporated the legal aid service provided by their respective institutions
within their structure and are able to allocate a budget.269
When it comes to CSOs, before 2009, they used to fund their
services by obtaining a grant from different foreign sources. 270 However, in 2009, Ethiopia adopted a proclamation that limits the funds
CSOs get from foreign countries to ten percent of their total budget. 271
Workshop Report: National Workshop of Legal Aid Providers, in AsSESSMENT OF LEGAL
AID IN ETmOPIA: A RESEARCH REPORT & PROCEEDING OF THE NATIONAL WORKSHOP OF
LEGAL AID PRoVIDERS 117, 126 (Kokebe Wolde ed., 2013).
263. See Mohammed Abdo, National Human Rights Institutions and Access to Justice:
The Role and Practice of Ethiopian Human Rights Commission in Advancing Access to
Justice, in ACCESS TO JUSTICE IN ETHIOPIA: TOWARDS AN INVENTORY OF ISSUES, 151,
163--64 (Pietro S. Toggia et al. eds., 2014).
264. Seeid.
265. Seeid.
266. See Higher Education Proclamation, Article 8(3), Proclamation No. 650, Negarit
Gazetta (extra-ordinary), Year 15, No.1.
267. Shiferaw & Mitilru, supra note 202, at 79.
268. Id.
269. Id.
270. Id. at 78.
271. Proclamation to Provide for the Registration and Regulation of Charities and
Societies, Article 2(2), Proclamation No. 621, Negarit Gazetta (extra-ordinary), Year 15,
No. 25. This law defined "Ethiopian Charities" or "Ethiopian Societies" as those "Charities or Societies that are formed under the laws of Ethiopia, all of whose members are
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This has affected most CSOs that were engaged in delivering legal
aid. For instance, EWLA was forced to close most of its offices due
to a lack of a sufficient budget. 272 It is not clear whether the legislature intended to have this effect on free legal aid providers or if this
is a collateral effect ofthe law. No matter what the reason is, unless
another solution is provided, it is better to give special consideration
to this free legal aid provider, non-governmental organizations, to
enable it to get aid from external sources.

2. Quality of the Service
Once legal aid is offered to the targeted beneficiaries, the service provided must be "high quality'' and "effective."273 To guarantee
the quality of the service, a standard must be set for legal aid providers. Further, there must be training for professionals to help
them meet the set standards. Ethics of the professionals also determine the quality of the service. Thus, there must be a set of ethical
standards followed by the legal aid providers.

a. Establishing Professional Standards for Lawyers and
Non-lawyers
In Ethiopia, there is a rule of professional conduct for lawyers
who practice at the federalleveP74 This law requires advocates
licensed to practice law in the federal courts to render a minimum
of fifty hours oflegal service a year, free of charge or upon minimal
payment (pro bono publico). 275 However, this law does not regulate
the relationship between the attorney and the client. 276 Also, the law
does not address what paralegals, non-licensed legal professionals,
including university staff, are required to do. 277 Thus, "legal aid
service providers do not have specific professional standards for the
provision of legal aid services." 278 FSC-CJPO and MoJ have put in
place their own institutional manuals and guidelines that set the
Ethiopians, generate income from Ethiopia and wholly controlled by Ethiopians.
However, they may be deemed as Ethiopian Charities or Ethiopian Societies if they use
not more than ten percent of their funds which is received from foreign sources." Id.
272. See Shiferaw & Mitiku, supra note 202, at 78.
273. UNODC, UNDP & UNICEF, supra note 240, at 16.
274. Council of Ministers Regulations to Provide for the Federal Court Advocates'
Code of Conduct, Article 2, Regulation No. 57, Negari.t Gazetta (extra-ordinary), Year 6,
No.1.
275. Id. at art. 49.
276. Seeid.
277. See id.
278. Shiferaw & Mitiku, supra note 202, at 88.
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professional standards for legal aid service providers.279 However,
such practice does not exist among other legal aid providers. As such,
inconsistent standards make the services rendered poor in quality
and unreliable.

3. Eligibility Criteria
There are no clearly set eligibility criteria to access legal aid in
Ethiopia. This has made it hard for legal aid providers to identify
targeted beneficiaries. 280 As a result, in most cases the providers are
forced to use financial status as the only criteria. 281 EWLA and FSCCJP, in addition to financial status, use gender and age, respectively, as an eligibility criterion. 282
Haromaya U Diversity and MoJ make the clients show proof of
their economic status given from their local administration known as
Kebele. 288 Other legal aid providers use interviews to determine eligibility. 284 In the interview, they ask the potential clients about employment and income status, education, ownership ofproperty, the number
of dependents, and marital status. 285 The social status of the person
who is requesting the service is also used to determine eligibility. 286
The absence of uniform eligibility criteria makes legal aid in
Ethiopia inconsistent. Not only that, since the methods that are
being applied to determine eligibility are not uniform, there is a
possibility for women with similar backgrounds and cases to get different outcomes. One can be found eligible, while the other one is
rejected. This calls for the formulation of clear-cut legal aid eligibility
standards all over the country to be applied by all service providers.
V. RECO:MMENDATIONS

Ethiopian laws do not recognize legal aid for civil cases. 287
Legislative measures can address this and other challenges mentioned
above. Countries such as Kenya, Sierra Leone, Nigeria, Australia,
Israel and many others have adopted comprehensive legal aid laws
279. Id.
280. I d. at 74.
281. Seeid.
282. Id. at 74--75.
283. Id. at 75.
284. Shiferaw & Mitiku, supra note 202, at 75.
285. Id.
286. Id.
287. See The Revised Family Code, Proclamation No. 213, Negarit Gazetta (extraordinary), Year 2000, No. 1 (recognizing legal aid solely fur criminal cases).
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with the objective of providing affordable, accessible, sustainable,
credible, quality and accountable legal aid services to indigent people
in their respective countries. 288 Thus, these countries are on the
right track to guarantee access to justice to the financially disadvantaged groups in their societies. Ethiopia could follow the practices of
these countries to adopt a comprehensive legal aid law that provides
solutions to the challenges mentioned in the previous sections.
Kenya's, Sierra Leone's, and Nigeria's legal aid legislation are
chosen as models to the recommended legislation because of their
geographical closeness to Ethiopia and to showcase how other African
countries are tackling the issue at hand. 289 Similarly, Australia and
Israel were chosen because it is believed that the solution that was
provided in their legal aid legislations are relevant to Ethiopian
cases and can be easily implemented if incorporated under the suggested comprehensive legal aid law. 290 Therefore, the question to ask
is what should the legislative measure encompass?

A. Administrative Body
There is a strong case for having an administrative body fur legal
aid, as shown in the countries mentioned in this Article. The legal aid
bills ofKenya, 291 Nigeria, 292 and Sierra Leone, 293 for example, establish the National Legal Aid Service (the service) and Legal Aid Council
and Legal Aid Board, respectively, to manage and control legal aid
in their countries. These institutions are given legal personality. 294
The establishing laws for Kenya295 and Sierra Leone's296 legal
aid administering bodies list the powers and functions of these institutions. Accordingly, some ofthe duties and functions are establishing
and administering a national legal aid, accrediting persons or bodies
to provide legal aid, determining the types of persons and cases for
which legal aid may be granted, and undertaking research into all
288. See Legal Aid Act 1977 (ACT) BB 6, 8 (AustL); Legal Aid Act (2016) Cap. 6 (Kenya);
Legal Aid Act (2011) (Nigeria); The Legal Aid Act (2012), Sierra Leone Gazette Vol. CXIJII,
No. 42; Ministry of Justice, Responsibility Areas, http://www.justice.gov.il/En/Units/Legal
Aid/ResponsibilityAreas/Pagesldefault.aspx (Isr.) [hereinafter Ministry of Justice].
289. See Legal Aid Act (2016) Cap. 6 (Kenya); Legal Aid Act (2011) (Nigeria); The
Legal Aid Act (2012), Sierra Leone Gazette Vol CXLIII, No. 42.
290. See generally Legal Aid Act 1977 (ACT) (Austl); Ministry of Justice, supra note 288.
291. See The Legal Aid Bill (2015) (Kenya).
292. Legal Aid Act (2011) § 1 (Nigeria).
293. The Legal Aid Act of Sierra Leone, § 9(1).
294. Legal Aid Act (2016) Cap. 6 § 4(1) (Kenya); Legal Aid Act (2011) § 1 (Nigeria); The
Legal Aid Act of Sierra Leone, § 9(1).
295. The Legal Aid Bill (2015), § 7 (Kenya).
296. The Legal Aid Act of Sierra Leone, § 2(2).
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aspects oflegal aid and many others. 297 The Nigerian Legal Aid Bill
is silent in this regard. 298
When it comes to the management of these institutions, different
countries have different kinds of managing organs. For example, the
Service in Kenya299 and Legal Aid Council in Nigeria300 are managed
by boards of directors which are mandated as the highest governing
board on issues oflegal aid in their respective countries. 301 The members of the boards in both countries come from institutions that
serve as the stakeholders on the right to access justice, such as
judges, members of the Ministry of Justice, National Human Rights
Institutions, bar associations, and universities. 302
The other challenge that may arise here is where such boards
should be located. The legislations of the African countries mentioned here do not provide an answer as to where the boards they
have created are to be located. 303 To avoid this confusion, countries
like Australia have established an independent legal aid commission. 304 In other countries such as Israel, the legal aid is a department in the Ministry of Justice. 305
Establishing a separate legal aid commission is expensive and
time consuming. 306 As a result, it may also slow down the immediate
response that is required for this issue. 307 For this reason, this
method is found to be impractical for Ethiopia's current situation.
Instead, it is recommended to establish a board as in the case of the
Mrican countries mentioned here, and locate it as a department
within a government agency that is also member of the board as in
the case of Israel. 308

B. Accessibility of the Service for Women
1. Legal Awareness
As discussed above, awareness oflegally recognized rights and
of the services is one of the main challenges that prevented women
297. The Legal Aid Bill (2015), § 7(1) (Kenya); The Legal Aid Act of Sierra Leone,§ 9(2).
298. See Legal Aid Act (2011) (Nigeria), § 3.
299. The Legal Aid Bill (2015), §§ 9-11 (Kenya).
300. Legal Aid Act (2011) §§ 2--3 (Nigeria).
301. Legal Aid Act (20 16) Cap. 6 § 9 (Kenya); Legal Aid Act (2011) § 1 (Nigeria).
302. LegalAidAct (2016) Cap. 6 § 9 (Kenya); LegalAidAct (2011) § 1 (Nigeria).
303. See Legal Aid Act (2016) Cap. 6 § 9 (Kenya); Legal Aid Act (2011) § 1 (Nigeria);
The Legal Aid Act of Sierra Leone 2012, § 9(1).
304. Legal Aid Act 1977 (ACT) s 6 (Austl.).
305. Ministry of Justice, supra note 288.
306. See Shi.feraw & Mitiku, supra note 202, at 40.
307. See id.
308. See Ministry of Justice, supra note 288.
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from accessing legal aid.309 To tackle this problem, the recommended
legislation on legal aid should incorporate provisions on a ware ness
creation. This is the practice in the countries used as a model. 31°For
example, the Kenyan Legal Aid Act included raising awareness as
one of the responsibilities of the service providers. 311
2. Physical/ Geographic Accessibility

To provide a solution to this hurdle, the legal aid administrating
body should control the fair allocation ofthe services in all parts of the
country.lt should also work toward avoiding duplication oflegal aid
in specific locations while the rest ofthe country is disadvantaged.

3. Program Access
To cover the gap created by the absence of the right to legal aid
in civil cases, a legislation that recognizes this right is needed. The
Legal Aid Act of Nigeria offers the right to legal aid that includes
court representation in civil cases. 312 The Kenya313 and Sierra Leone 314
legal acts also include similar provisions. 315

4. Financial Accessibility
a. Coverage of Related Expenses
Financial constraint is one of the main reasons that keeps
women from accessing justice. 316 Even when there is free legal aid
services, other expenses such as court fees, stamp duties, transportation, stationaries, and other expenses prevent them from going
forward with their cases. 317 To solve this problem, legal aid should
be framed to cover all expenses that are required to proceed with
the case.
309. See Shiferaw & Mitiku, supra note 202, at v.
310. See Legal Aid Act (2016) Cap. 6 Part I (Kenya) (defining legal aid to include the
creation of awareness).
311. The Legal Aid Bill (2015), § 7(k) (Kenya).
312. Legal Aid Act (2011) (Nigeria),§ 8(1).
313. See The Legal Aid Bill (2015), § 35(2)(a) (Kenya).
314. SeeThe Legal Aid Act (2012), Sierra Leone Gazette Vol. CXLIII, No. 42, § 20(2).
315. See The Legal Aid Bill (2015), § 35(2)(a) (Kenya).
316. Shiferaw & Mitiku, supra note 202, at 74.
317. Id. at 78.
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b. Fund for the Service
Under the Kenyan, Sierra Leone, and Nigerian legal aid acts,
the preliminary allocator of finance for the service is the govemment.318 For instance, the Kenyan and Nigerian legal aid acts have
established a Legal Aid Fund. 319 This Legal Aid Fund consists of,
among others, "moneys allocated by Parliament for the purposes of
the Service."320 These acts also create the possibility for the services
to get grants, gifts, donations, loans or other endowments. 321 The
Sierra Leone Legal Aid Act makes it possible for the service providers
to generate money in the course of their activity. 322 The Australian
Legal Aid Act opens a vast source of funds for the commission. 323
These are "money paid to the commission out of a statutory interest
account; ... money paid to the commission for the purpose of the
provision of legal assistance or otherwise for the [purpose of the]
fund; and income derived from the investment of money forming
part ofthe fund." 324 Section 41(2)(d) of the Australian act allows the
Commission to levy fees for the service it provides. 325 Ethiopia
should broaden the source of finance for legal aid by borrowing all
the methods used by these countries.
When Ethiopia adopts the recommended legal aid law, it shall
make the government the preliminary funder of legal aid. It shall
also make it possible for the "Legal Aid Administering body" to find
other sources of finance such as gifts, grants, and donations. As it
is mentioned in the previous sections, one of the challenges for nongovernmentallegal aid, when it comes to finance, is the restriction
imposed on them by the CSO proclamation, which limits the amount
of grant or donation non-governmental organizations get from external sources to ten percent of their total budget. 326 This law should be
amended and when the legal aid administering body is established,
it shall be empowered to receive grants and donations from foreign
sources and disburse the money to all the service providers, including
318. The Legal Aid Bill (2015), § 29(1}--{2) (Kenya); Legal Aid. Act (2011) § 9 (Nigeria);
The Legal Aid Act of Sierra Leone (20 12), § 15(l)(a).
319. The Legal Aid Bill (2015), § 29(1) (Kenya); The Legal Aid Act (2011) § 9 (Nigeria).
320. The Legal Aid Bill (2015), § 29(2)(a) (Kenya).
321. The Legal Aid Bill (2015), § 29(2)(b) (Kenya); Legal Aid Act (2011) § 12(1) (Nigeria);
The Legal Aid Act of Sierra Leone, § 15(1)(c).
322. The Legal Aid Act of Sierra Leone, § 15(1)(b).
323. Legal Aid Act 1977 (ACT) s 41 (Austl.).
324. Id. at s 41(2)(b}--{e).
325. Id. at s 41(2)(d).
326. Proclamation to Provide for the Registration and Regulation of Charities and
Societies, Article 2(3), Proclamation No. 621, Negarit Gazetta (extra-ordinary), Year 15,
No.25.
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CSOs. 327 The administration of the finance shall also be determined
by law.

C. Eligibility of the Service Providers
The importance of qualified professionals in legal aid goes
without saying. Thus, the qualification standard for service providers
must be set by law. This is the practice in other countries. 328 Kenya
and Sierra Leone, for example, granted accreditation of the professionals involved in legal aid to their respective legal aid accreditation authorities. 329 Similarly, the legal aid administering authorities
are authorized to develop and adopt accreditation criteria for determining the eligibility of a person or an institution to provide the service. 330 In Sierra Leone, university law clinics will be accredited to
provide legal aid only when they are affiliated with the Judicial and
Legal Training Institutions. 331 For paralegals, the criteria for accreditation is going through an appropriate course at a Judicial and
Legal Training Institution or any other appropriate institution
approved by the Board. 332
The Ethiopian legislature must emphasize the need for accreditation for the legal professionals who are to serve as legal aid providers. Therefore, when the legislature enacts the recommended legal
aid law, it shall incorporate provisions on the standards and criteria
for the professionals.

D. Eligibility Criteria for Beneficiaries of Legal Aid
Different countries set different standards to determine eligibility
to receive legal aid. For instance, under the Nigerian333 and Sierra
Leone334 legal aid acts, the only requirement to receive legal aid service is financial capacity. 335 For example, in Nigeria any person whose
income is less than or equal to the minimum wage is eligible. 336 The
eligibility criteria in Kenya includes, "a citizen of Kenya; a child; a
327. Id.
328. See generally The Legal Aid Bill (2015), §§ 56--09 (Kenya); The Legal Aid Act
(2012) Sierra Leone Gazette Vol. CXIJII, No. 42, § 30.
329. The Legal Aid Bill (2015), §56 (Kenya); The Legal Aid Act of Sierra Leone,§ 30(1).
330. The Legal Aid Bill (2015), § 57(1) (Kenya).
331. The Legal Aid Act of Sierra Leone (2012), § 30(2)(a).
332. Id. § 30(2)(b).
333. Legal Aid Act (20 11) § 10 (Nigeria).
334. The Legal Aid Act of Sierra Leone, § 20.
335. Legal Aid Act (2011) § 10 (Nigeria); The Legal Aid Act of Sierra Leone, §§ 20--21.
336. Legal Aid Act (20 11), § 10 (Nigeria).
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refugee under the Refugees Act ... ; a victim of human trafficking;
or an internally displaced person; or a stateless person." 337
For Ethiopia, it is recommended for the legislature to combine
these two practices to determine eligibility. Hence, in addition to
financial incapacity, any Ethiopian citizen, a child, a person with a
disability, victims of HIV/AIDS, a refugee, a victim of human trafficking, an internally displaced person, or a stateless person shall
be eligible to receive legal aid service.
Women shall receive special treatment under the suggested legislation.lt is true that women are also found in the above-mentioned
group of targeted beneficiaries. 338 However, women are disadvantaged due to their gender. 939 This and the inequality legacy of women
in the country should be taken into consideration to determine the
eligibility criteria. 340 Further, women's right to get an affirmative
action, which is recognized under the constitution, 341 shall come to
effect here. For these reasons, women must be eligible to access legal
aid without any other requirements.

E. Data Recording, Reporting, Monitoring, and Evaluation
The other way of guaranteeing the quality of the service is by
recording data of the service provided and evaluating the service
based on the data. 342 Not only that, the service providers must submit
their periodical reports to the appropriate authority. 343 To make this
possible, the responsibility to record data shall be a duty of the
service providers. The legal aid acts of Kenya, 344 Sierra Leone, 345 and
Australia346 recognize the recording ofactivities undertaken by legal
aid providers. Further, all legal aid providers are required to timely
report on their performance to the appropriate authority. 347
Monitoring and evaluation is crucial for a quality legal aid
service. 348 In addition, the law should also provide a remedy when
the outcome of the monitoring and evaluation proves the existence
337. Legal Aid Act (2016) Cap. 6 § 36 (Kenya).
338. Shiferaw & Mitilru, supra note 202, at 76.
339. See EWLA-Making a Stand, supra note 230.
340. Seeid.
341. Constitution of the Federal Democratic Republic of Ethiopia, Article 35, Proclamation No. 1, Negarit Gazetta (extra-ordinary), Year 1, No. 1.
342. Shiferaw & Mitilru, supra note 202, at 89.
343. Id.
344. The Legal Aid Bill (2015), § 65(1)(a) (Kenya).
345. The Legal Aid Act (2012), Sierra Leone Gazette Vol. CXLIII, No. 42, § 31.
346. Legal Aid Act 1977, ss 69A, 69B (Austl.).
34 7. The Legal Aid Bill (2015), § 65(2) (Kenya); The Legal Aid Act of Sierra Leone, § 31.
348. Knaul, supra note 100, 11 68.
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of a misconduct or poor delivery of service is found on the part of
either the legal aid clinic or the professional. 349 For instance, under
the Kenyan Legal Aid Act, temporary suspension of the professional
may occur when a legal aid provider is guilty of professional misconduct.350 Similar provisions should be incorporated when the recommended Ethiopian legal aid law is enacted.

F. Networking and Referral System
The purpose of the networking and referral system is to create
cooperation and assistance among the different legal aid providers
and other stakeholders. 351 This is important in so many ways. The
first reason is that most of the time, unless they are in the capital
city, the current legal aid providers do not have the capacity to follow
cases up to the highest court of Ethiopia, which is the Federal Supreme Court. 352 For this reason, they fail to either appeal when
there is a ruling against them in a lower court, or fail to respond on
behalf of their clients when a summons from the court is brought to
their clients. This leaves the clients in the crossroad of either to
follow up their case on their own or to relinquish it all together. Due
to this, all the work that has been done by the legal aid providers,
thus far, will be lost. This problem can be eliminated by creating a
networking and referral system. How it works is that when the
cases have to go, for instance, to the Supreme Courts at a regional
level, the legal aid clinic that has been handling the case will refer
it to another legal aid provider located around the Supreme Court
to follow up the case. 353
The second purpose is that, as in the case of the FSC-CJP,
creating a network of different CSOs that provide different services-such as psychosocial support, shelter, or DNA testing--can
mean that a multifaceted service can be provided to the service
349. G.A Res. 67/187, -,r 69 (Mar. 28, 2013).
350. The Legal Aid Bill (2015), § 66(1)(a}-(e) (Kenya).
351. Shiferaw & Mitik:u, supra note 202, at 91-92 (explaining how various legal aid
service providers have used such connections for referrals and partnerships); see, e.g.,
Hailu, supra note 207, at 261-62 (stating collaboration allows for various opportunities,
including the creation of referral systems and the sharing of resources).
352. A Proclamation to Pronounce the Coming into Effect of the Constitution of the
Federal Democratic Republic of Ethiopia, Article 80(1), Proclamation No. 1, Negarit
Gazetta (extra-ordinary), Year 1, No. 1.
353. See generally U.N.D.P., LEGAL AID SERVICE PROVISION: A GmDE ON PROGRAM·
MING IN AFRICA (May 2016), http://www.undp.org/content/damlun.dpllibrary/Democratic%20

Governance/Legal%20Aid%20Service%20Provision%20-%20A%20Guide%20on%20Pro
gramming%20in%20Africa.pdf (discussing how referral networks allow fur the transfer
of cases to others in order to provide the various clients with the right services).
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beneficiaries. 354 For instance, women who left their homes can be
referred to the partner NGO that provides shelter. For this reason,
it is highly recommended for the legal aid law to include provisions
on networking.
CONCLUSION

Access to justice, as an umbrella right, is the best means for
women's civil, political, social, economic, andculturalequalityin their
country. Although this right has been recognized by the Ethiopian
Constitution, Ethiopian women are not enjoying this right due to
their financial incapacity and the back-bench social status they are
given in the country. Thus, recognizing women's right to justice is
the beginning in leveling the playing field, but it is not the end. To
help women fully benefit from their right to justice, the right to free
legal aid to women's civil cases, including family law claims, must be
recognized by law. Not only that, the service they get from free legal
aid must be of high quality, accessible, and fully funded. To do this,
the Ethiopian legislature should pass a law requiring the provision
of free legal aid services for the family law claims of poor women,
and set the standards as to the quality, accessibility, and funding of
the service.

354. See Hailu, supra note 207, at 261-64.

